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Period for Reply 
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THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1 .136(a). In no event, however, may a reply be timely filed 
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Any reply received by the Office later than three months after the mailing date of this communication, even If timely filed, may reduce any 
earned patent term adjustment. See 37 CFR 1, 704(b). 
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1)[3 Responsive to communication(s) filed on 22 December 2005 . 
2a)\Z\ This action is FINAL. 2b)S This action is non-final. 

3) n Since this application is in condition for allowance except for fornial matters, prosecution as to the merits is 

closed In accordance with the practice under Ex parte Quayle, 1 935 CD. 1 1 , 453 O.G. 21 3. 
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1 . The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

2. Claims 1-2 and 4 are rejected under 35 U.S.C. 102(b) as being anticipated by 
Erickson (3,819,039). Claims 1-2 and 4 are rejected under 35 U.S.C. 102(b) as being 
anticipated by Zatarga (5,582,288). Claims 1-2 and 4 are rejected under 35 

U.S.C. 102(b) as being anticipated by Roshdy et al. (6,739,450). Each discloses an 
apparatus inherently capable of fixating a suture in a substantially perpendicular 
orientation relative to a pledget, the structure claimed comprising a block (10; 18; 30; 
respectively) having first and second slits (any two of 22-25; 42, 44; two adjacent slits 
32 approaching the pledget 16) to engage a portion of a first end portion of a suture (at 
or near 13; 12 at 18; 12 at 16) and at least a portion of a second end of the suture (at or 
near 14; 12 at 18 in the Figure; 12 at 16) so as to maintain a suture and pledget 
orientation should a suture and pledget be secured thereto. Applicants, while 
mentioning a pledget in the preamble, never define the pledget as part of the claimed 
invention and each subsequent reference to "the pledget" is considered to be a 
reference to the mentioned but unincorporated imaginary pledget. The recitation "for 
fixating a suture in a substantially perpendicular orientation relative to a pledget" has not 
been given patentable weight because the recitation occurs in the preamble. A 
preamble is generally not accorded any patentable weight where it merely recites the 
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purpose of a process or the intended use of a structure, and where the body of the 
claim does not depend on the preamble for completeness but, instead, the process 
steps or structural limitations are able to stand alone. See In re Hirao, 535 F.2d 67, 190 
USPQ 15 (CCPA 1976) and Kropa v. Robie, 187 F.2d 150, 152, 88 USPQ 478, 481 
(CCPA 1951 ). Further evidence that applicants do not include a suture nor a pledget as 
part of their invention is further evidenced in the use of "adapted to..." in lines 5 and 6. A 
recitation of the intended use of the claimed invention must result in a structural 
difference between the claimed invention and the prior art in order to patentably 
distinguish the claimed invention from the prior art. If the prior art structure is 
capable of performing the intended use, then it meets the claim. See In re Casey, 
152 USPQ 235 (CCPA 1967) and In re Otto, 136 USPQ 458, 459 (CCPA 1963). 
Absent the pledget, there is no distinguishment of the block of the prior art from the 
applicants' block. 

As to claim 2, each discloses the at least one slit capable of maintaining a 
parallel relationship between end portions of the suture (the end portions being 
arbitrary; see the Figure at 18). 

As to claim 4, each discloses a first face (15; shown upper side), a second face 
(16; shown lower side) and a top face (11; containing the slits). 

3. Applicant's arguments filed December 22. 2005 have been fully considered but 
they are not persuasive. Since claims 1-2 and 4 include neither a suture nor a pledget, 
but encompass structures absent a suture and pledget that could so act, the arguments 
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relative to an arrangement and structure of the pledget and suture remain unconvincing. 
Furthermore, Zatarga and Roshdy et al. each disclose a suture (12; 12) and a pledget 
(32; 16) arranged as intended but not claimed. 

Applicants are basically claiming a block having two adjacent slits therein 
capable of holding a suture. 

4. This action is made non-final in view of the new grounds incorporating Roshdy et 
al.. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Bryon P. Gehman whose telephone number is (571) 
272-4555. The examiner can normally be reached on Monday through Wednesday 
from 5:30am to 6:00pm. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Mickey Yu, can be reached on (571 ) 272-4562. The fax phone number for 
the organization where this application or proceeding is assigned is 571-273-8300. 

Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
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you have questions on access to tlie Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). 
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Primary Examiner 
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